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DAVID |. CARROW

From Brown to Casey

The U.S. Supreme Court and
the Burdens of History

Om_' of the most important lessons of the 1.5, Supreme Court's resolution
of Brown v. Board of Education! (Brown I'—both for the Court itself and
for attentive commentators—is the elear and indeed almost explicit manner in
which Brown signifies and symbolizes the post-1954 Court’s repudiation of
historical intent and meaningful evidence of historical intent? in its reading
and application of the reach and meaning of the Fourteenth Amendment—
both, in Brown, with regard to the Equal Protection Clause, and, in later
cases, with respect to the Due Process Clause as well.?

Brown | was, of course, both constitutionally mmevitable and morally cor-
rect, in much the same way that we now almost universally recognize both
Korematsu v. United States* and Bowers v. Hardwick® as morally repugnant to
any judicially unhiased reading of the Fourteenth Amendment. But the
Brown I opinion was and is readily criticizable because of the narrowly and
exclusively integrationist vision it articulated. Some African American com-
mentators rightfully criticize this vision as being largely if not wholly blind to
the possibility or certainty of independent, separate black success—without
exposure to or integration with white people—in elementary and secondary
schooling and other venues if public authorties actually were to provide truly
equal resources and incentives. ®

But separatist critiques of Brown, valid as they are, in our context are
tangential to a full appreciation of how Brown for better or worse—and [ do
believe we can still find some reluctant rug rats, no matter how shy, who
privately if not publicly believe the latter—single-handedly marks the advent
of the “modem” ar present-age Supreme Court. Many people have grown up
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believing that while Marbury v. Madison? is of course the formative U.S.
Supreme Court decision of all time, West Coast Hotel Co. v. Parrishi—
perhaps in conjunction with Chief Justice Stone's {or Louis Lusky's] famous
footnote 4 in Carolene Products?—signals the beginning of the judicial mod-
em age.

But that belief—a belief that was inculcated in at least two successive
generations of American judicial scholars—is now all but indisputably out of
date, for not only does Brown rather than the “constitutional revolution™ of
1937 demarcate our modern era, but Brown also—just as importantly—paved
the way toward the Warren Court’s two other landmark antihistorical
rulings—Baker v. Carr® and Griswold v. Connecticut!! {and to their even
better known progeny, Reynolds v. Sims!2 and Roe v, Wade!3}—which dra-
matically expanded the constitutional scope of the Fourteenth Amendment.
Absent Brown, decisions with Baker and Reynolds's muscularity are ditheult to
imagine; absent the mest important of Brown's own immediate progeny,
namely Cooper v. Aaron,'* the Warren Court’s Marbury, much of the
post-1954 Court’s understanding of its own role—a role that at present
has culminated in Planned Parenthood of Southeastern FPennsylvania v.
Casey'>—would have evolved in a decidedly different fashion. In short,
Brown I, in tandem with Cooper, not only marks the beginning of modern
America’s official condemnation of racial discrimination, it also marks the
beginning of a wide-ranging transformation of modern American life, brought
about by a host of High Court decisions that have all relied on the Justices's
dramatically expansive—and aggressively antihistorical—reading and applica-
tion of the Fourteenth Amendment's Equal Protection and Due Process
Clauses. From schooling to electoral districting to abortion, moedermn America
is to a significant degree the product of muscular judicial utilization of the
Fourteenth Amendment. It is also the product of constitutional analysis that
has jettisoned the constraints of history, and—from Brown through Baker and
Reynolds to Griswold, Roe, and Casey—I believe we can persuasively argue
that it is a better America, precisely because of how the Court has ignored the
Constitution’s historical limitations in fashioning a Fourteenth Amendment
jurisprudence that is responsive to the present day rather than to the institu-
tional burdens of history. 1%

Careful students of Brown can of course easily recall how the Supreme Court
initially hoped—and sought—to find clear Fourteenth Amendment historical
support for resolving the fundamental question that Brown and its companion
cases!7 presented. Following the first oral arguments in the Brown cases, the
Court formally propounded five questions to the parties’ attorneys. The first
two questions asked for historical evidence regarding whether the framers of
the amendment intended, or did not intend, for it either to prohibit, or to
allow for the future prohibition of, racially segregated public schooling. The
third question, however, voicing a presumption that the answers to the first
two would “not dispose of the issue,” posed the core issue bluntly: “[I]s it
within the judicial power, in construing the [Fourteenth] Amendment, to
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abolish segregation in the public schools?”!8 Eleven months later, on May 17,
1954, the Court baldly—but compellingly—declared that indeed it was.

As we now know, the NAACP Legal Defense and Educational Fund
litigators—and their many scholarly collaborators—were at first deeply (and
justifiably) concerned by the Court’s preliminary focus on historical queries
whose answers would not hasten, and might well hinder, judicial acceptance
of the NAACP's basic contention.1? But by the time of Brown et al.’s reargu-
ments in December of 1953, the Justices themselves privately no longer re-
garded the answers to those two historical queries as being potentially deter-
minative. Felix Frankfurter had had one of his outgoing law clerks, Alexander
M. Bickel, prepare an exhaustive historical research memo, and Frankfurter
had distributed the impressive product to all his colleagues. Although counsel
at the time were quite unaware of how Bickel's handiwork had firmly directed
the Justices away from any potential history-based solution to their American
dilemma, we nowadays—thanks in part to Mark Tushnet's careful analysis—
can fully appreciate how by that December the historical questions “were no
longer that important” to the Court itself. 2

Even though there was (thanks to Robert Jackson and particularly Stanley
Reed) no internal consensus on how to decide Brown when the Justices met for
their decisive conference on December 12, 1953, there nonetheless was an
unspoken consensus that the fundamental question before them was the pre-
vious June's “question three"—"[l]s it within the judicial power . . . to
abolish segregation in the public schools?72! And, when Earl Warren deliv-
ered the Court's impressively unanimous opinion in Brown five months later,
there again—and now for the whole country to see—uwas an explicit consensus
that the core of this question, like others yet to come, concerned not evidence
or documentation of “historical mtent” but instead the nature and reach of
“the judicial power.”

Warren's opinion, in two early paragraphs that understandably are not
among Brown's best-remembered passages but that latter-day scholars should
not overlook, deftly but decisively dismissed the decisional relevance of the
Fourteenth Amendment’s own history. Warren noted how Brown’s reargu-
ment “was largely devoted to the circumstances surrounding” the Fourteenth
Amendment’s 1868 adoption. “Tt covered exhaustively consideration of the
Amendment in Congress, ratification by the states, then existing practices in
racial segregation, and the views of proponents and opponents of the Amend-
ment. This discussion and our own investigation convince us that, although
these sources cast some light, it is not enough to resolve the problem with
which we are faced. At best, they are inconclusive, "2

“An additional reason for the inconclusive nature of the Amendment's
history" vis-a-vis school segregation, Warren added, was the relatively unde-
veloped state of public education, especially in the South but also in the
MNorth, in 1868, “As a consequence, it is not surprising that there should be so
little in the history of the Fourteenth Amendment relating to its intended
eltect on public education, "

So ended the Brown Court’s analysis—and dismissal—of whether its con-
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stitutional adjudication of governmentally imposed racial segregation in pub-
lic schools was or should in any way be bound by the constraints of history.
Taken at their relatively modest face value, most readers pass over those two
paragraphs without attributing any special import to them, and such an
evaluation—within the four actual comers of the Brown opinion—is perfectly
appropriate. In a more long-range frame of reference, however—one that
encompasses particularly the years from 1962 (Baker) through 1973 (Roe)—
the Brown Court’s afhrmative jettisoning of the Fourteenth Amendment’s
historical tie-lines marked the onset of a period of judicial freedom (and, some
correctly would say, judicial sovereignty) that dramatically transformed Ameri-
can life for the better, 24

In 1954 itself, nothing highlighted the Court’s Farragut-like approach to
mandating constitutional rights?® more than its companion ruling in the hith
of the Brown family of cases, Washington, D.C.’s Bolling v. Sharpe, Since the
Fourteenth Amendment applied its Equal Protection Clause only to the
states, and not to the federal government, the Brown Court found itself having
to identify some non-Fourteenth Amendment constitutional grounds for
avoiding the utterly incongruous paradox of striking down state-mandated
school segregation while not being able to void identical governmental policy
imposed by federal authorities. With a doctrinal dexterity that again may be
more significant in historical retrospect than it appeared to be in 1954, the
Court—lacking any federally applicable equal protection langnage—unani-
mously turned to the Fifth Amendment’s Due Process Clause. “[T]he con-
cepts of equal protection and due process, both stemming from our American
ideal of faimess, are not mutually exclusive,” Chief Justice Warren wrote,
While “‘equal protection of the laws’ is & more explicit safeguard of prohib-
ited unfairmess than ‘due process of law’ . . . discrimination may be so un-
justifiable as to be violative of due process,”2®

Without expressly acknowledging that the Due Process Clause’s key word
was of course “liberty,” the Bolling opinion, while conceding that the Court to
date had not defined “‘liberty” with any great precision,” nonetheless went on
to emphasize that the concept was “not confined to mere freedom from bodily
restraint. Liberty under law extends to the full range of conduct which the
individual is free to pursue, and it cannot be restricted except for a proper
governmental objective. Segregation in public education is not reasonably
related to any proper governmental objective, and thus it imposes on Negro
children in the District of Columbia a burden that constitutes an arbitrary
deprivation of their liberty in violation of the Due Process Clause.”*” Any
commentators inclined to allege that the new era—or “Second Recon-
struction”—of substantive due process first began to rear its assertedly ugly
head only in Griswold v. Connecticut® had best be reminded that as early as
May, 1954, Bolling's quite uncontroversial language signaled that a highly
expansive approach to due process—based constitutional liberty could well go
forward hand in hand with Brown's heralding of a new era of equal protec-
tion, ¥

Fven more so than anything in Brown itself, the almost explicit point of
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Bolling is that the traditions and niceties of doctrine do not matter—or, at the
very most, matter relatively litle—when and where the Court becomes con-
vinced that a fundamental, moral holding needs to be made. But Brown and
Bolling historically should not be weighed or evaluated apart from their most
immediate and important progeny, namely the unprecedented “joint” opin-
ion in the 1958 Little Rock school case of Cooper v. Aaron.*® But, much as we
today ought to remind each other that 1992"s Planned Parenthood v. Casey®!
was not just—aor perhaps even princpally—about abortion, likewise we need
to remember that Cooper was not just—or primarily—about school desegrega-
tion. Instead, Cooper, like Casey—and, 1 think one can argue, also like
Brown—was fundamentally about the constitutional authority and the politi-
cal role of the Supreme Court itself.

Coaper's most important paragraph spoke to what the Court called “some
hasic constitutional propositions which are settled doctnine™32

Article V1 of the Constitution makes the Constitution the “supreme
Law of the Land.” In 1803, Chief Justice Marshall, speaking for a unani-
maous Court, referring to the Constitution as “the fundamental and para-
mount law of the nation,” declared in the notable case of Marbury v.
Madison, 1+ Cranch 137, 177, that “It is emphatically the province and
duty of the judicial department to say what the law is.” This decision
declared the basic principle that the federal judiciary is supreme in the
exposition of the law of the Constitution, and that principle has ever since
been respected by this Court and the Country as a permanent and indis-
pensable feature of our constitutional system. It follows that the inter-
pretation of the Fourteenth Amendment enunciated by this Court in the
Brown case is the supreme law of the land, and Art. V1 of the Constitution
makes it of binding effect on the States “any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding, "3

Cooper is arguably the Court’s most important declaration of its own
authority and role since Marbury, but at least a small fringe of critical com-
mentators, even some who cannot bring themselves to publicly attack Brown
or Bolling, nonetheless feel able to denounce Cooper—and particularly that
crucial passage in Cooper—as one of the Warren Court’s “most troubling
opinions” because of how it posited “a radical new notion of the status of
judicial decisions."** Cooper, these critics allege, “was not the fulhllment of
Marbury but rather its perversion,”*® but the contrarian novelty of such a
facially fallacious contention may best be understood as having more to do
with Cooper's own most important progeny—namely the 1992 “trio” opinion
of Justices ’Connor, Kennedy, and Souter in Casey*6—then perhaps with
Cooper ilself.

But the substantive expansiveness of Brown's application of equal protec-
tion was merely the first installment in a new, multipart constitutional sce-
nario. Colegrove v, Green’” should perhaps not be spoken of in the same
sentence as Plessy v, Ferguson,* but if any decision since 1954 can be seen as
equal to Brown in long-term historical significance, then—as Farl Warren
himsell repeatedly said *—Baker v, Carr' is certainly the case. Justice Bren-
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nan's apinion for the Baker Court undeniably took far greater care in clearing
away the preexisting judicial underbrush than had Warren's in Brown, but the
full Aowering of equal protection application to the principle of “one person,
one vote”—and the Court’s explicit citation of Brown as helpful precedent for
that holding*l—only came two years later in Warren's opinion for the Court
in Reynolds v. Sims.*2 The Equal Protection Clause, Warren and five of his
colleagues held in Reynolds, “guarantees the opportunity for equal participa-
tion by all voters in the election of state legislators. Diluting the weight of votes
because of place of residence impairs basic constitutional rights under the
Fourteenth Amendment just as much as invidious discriminations based upon
factors such as race, Brown v. Board of Education, 347 U.S. 483. . . "9

Baker, Reynolds, and Reynolds’s companion cases** all strive far more
assiduously than Brown and Bolling to comport themselves in seeming accom-
modation with existing precedents. But both textually and historically, Baker
and Reynolds—and perhaps Reynolds all the more so, in light of its unwilling-
ness to accept or apply a “federal analogy” whereby only the lower chamber of
a bicameral legislature would have to be apportioned into equally populated
districts**—stand in even more undeniable tension with any intent-based
reading of the Fourteenth Amendment's Equal Protection Clause than does
Brown 3

But if critical acceptance of Brown is now universal, and approval of Baker
and Reynolds widespread but not unanimous, ¥7 dissent with regard to Bolling’s
best known (but rarely if ever acknowledged) descendant, Griswold v. Con-
necticut, is still treated with professional respect, if only because of the unde-
niable line of derivation that then leads from Griswold to Roe v. Wade.
Griswold, like Brown and Baker, is accepted as morally correct even by those
who reject its doctrinal grounding, but Griswold’s mottled reputation is largely
the result not of William O. Douglas’s widely recognized compeositional short-
comings,* but of a far more significant jurisprudential legacy—namely the
ignominious heritage of Lochner v. New York"*—that until recently only
Bolling, of all the new, noneconomic substantive due process liberty decisions
of the past forty years, has escaped from unscathed.

This issue may well be the most important and indeed defining constitu-
tional question of the present age, the question that ought to, and hopefully
will, separate this present generation of commentators—namely, people who
have come to academic maturity in the years since 1973—from the two
generations (both children of 1937) that have preceded us.

Perhaps the rudest way in which to pose the question is also the most
revealing: Why for more than a half-century has Lochner v. New York been
almost universally viewed as a far more infamous constitutional precedent
than, say, Korematsu v. United States?® Lochner, as most everyone well
knows, is widely accepted as the symbolic ruling of the “old” conservative
Court that prevailed from at least as early as 1895°! through 1936°2 until it was
vanquished in the early months of 1937.%% Lochner and its many progeny were
resoundingly routed by the constitutional revolution of 1937 (or, mere cor-
rectly, by the constitutional revolution that began in 1937 and culminated in
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1941-1942), ** but the universally acknowledged ghost of Lochner survived in
buoyant health well into the 1960s.5% Only perhaps in 1973, and then far
more certainly in 1992, did clear and convineing evidence finally appear that
Lochner's ghost was no longer badly frightening the occupants of America’s
most exalted judicial corridors.

In Griswold, of course, the Court in form if not in substance shied away
from any prospect of encountering Lochner's ghost in language that epitomizes
how powerful and long-lasting the jurisprudential overreaction of the 1937
revolution proved to be. As Justice Douglas warned,

Coming to the merits, we are met with a wide range of questions that
implicate the Due Process Clause of the Fourteenth Amendment. Over-
tones of some arguments suggest that Lochner v. New York . . . should
be our guide. But we decline that invitation as we did in West Coast Hotel
Co. . . . We do not sit as a super-legislature to determine the wisdom,
need, and propriety of laws that touch economic problems, business af-
fairs, or social conditions. *®

In Griswold, however, Connecticut’s anticontraception statute “oper-
atefd] directly on an intimate relation of husband and wife and their physi-
cian'’s role in one aspect of that relation, ”*” and hence Douglas, along with six
of his eight colleagues, fled from Lochner's ghost only in form rather than in
substance. But even eight years later, in Roe v. Wade, only one member of
Fuoe's seven-Justice majority, Potter Stewart (a Griswold dissenter), was willing
to explicitly concede the self-obvious point that Griswold of course was and
always had been a substantive due process liberty decision. 58 While William
0. Douglas, a true child of 1937 if ever there was one, still sought to deny
what was self-obviously undeniable, * the Roe majority simply chose to elude
the point. 5"

Hence only two decades later, in 1992’s Planned Parenthood of Souwth-
eastern Pennsylvania v. Casey,®! did a Supreme Court majority directly and
explicitly confront the fundamental doctrinal issue that had been sidestepped
in both Griswold and Roe. The Casey “trio” opinion of Justices O'Connor,
Kennedy, and Souter—joined also in its major parts by Justices Blackmun
and Stevens—indicated no hesitation whatsoever, and no lingering fear of
Lochner's ghost, in straightforwardly announcing that “Constitutional protec-
tion of the woman'’s decision to terminate her pregnancy derives from the Due
Process Clause of the Fourteenth Amendment.” Stressing that “[t]he control-
ling word in the case before us is liberty,”” the Casey majority noted that

[a]lthough a literal reading of the Clause might sugeest that it governs only
the procedures by which a State may deprive persons of liberty, for at least
105 years, at least since Mugler v. Kansas, 123 U.S. 623 [1887), the
Clause has been understood to contain a substantive component as well,
one “barring certain government actions regardless of the faimess of the
procedures used to implement them," Dandels v. Williams, 474 U.S.
337, 131 [1gH6), 052
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Quoting both Louis Brandeis's 1927 concurrence in Whitney v. Califor-
nia® and John M. Harlan's now-famous 1961 dissent in Poe v. Ullman® in
further support of that point, the Casey majority went on to explain that

[i]t is a promise of the Constitution that there is a realm of personal liberty
which the government may not enter. We have vindicated this principle
before. Marriage is mentioned nowhere in the Bill of Rights and interra-
cial marnage was illegal in most States in the 1oth century, but the Court
was no daubt correct in Anding it to be an aspect of liberty protected
against state interference by the substantive component of the Due Process
Clause in Loving v. Virginia, 388 U.5. 1 (1967).9%

Most centrally of all, the Casey majority forthrightly held that “[n]either
the Bill of Rights nor the specific practices of States at the time of the adoption
of the Fourteenth Amendment marks the outer limits of the substantive sphere
of liberty which the Fourteenth Amendment protects”%6—a holding that of
course spoke not only to the elusions of Roe and Griswold but also to the
substantive essences of Brown and Bolling as well. Quoting again twice at
some length from the Harlan dissent in Poe, the Casey majority willingly
acknowledged that “[t|he inescapable fact is that adjudication of substantive
due process claims may call upon the Court in interpreting the Constitution to
exercise that same capacity which by tradition courts always have exercised:
reasoned judgment. Its boundaries are not susceptible of expression as a simple
rule. That does not mean we are free to invalidate state policy choices with
which we disagree; yet neither does it permit us to shrink from the duties of our
office.” Some of the century’s best-known jurists, such as Learned Hand and
Felix Frankfurter, no doubt would have advised just such a course.®”

Led by Justice Souter, the Casey majority presented perhaps the Court's
most extended discussion of the concept of precedent in this century, review-
ing not only how West Coast Hotel Co., by overruling Adkins v. Children's
Hospital,* had “signalled the demise of Lochner,"5® but also the manner in
which Brown had vanquished Plessy. The heart of Souter’s analysis, and the
heart of Casey itself, however, focused upon the institutional and historical
grounds as to why Roe v. Wade should not and could not be overruled. Any
such reversal, Souter warmned,

would seriously weaken the Court's capacity to exercise the judicial power
and to function as the Supreme Court of a Nation dedicated to the rule of
law. To understand why this would be so it is necessary to understand the
source of this Court's authority, the conditions necessary for its preserva-
tion, and its relationship to the country’s understanding of itself as a
constitutional Republic.™

Alluding to the old saw about how the judiciary commands neither the
purse nor the sword, the Casey majority reiterated that the Court’s actual
power lies very largely “in its legitimacy, a product of substance and percep-
tion that shows itself in the people’s acceptance of the Judiciary as ft to
determine what the Nation's law means and to declare what it demands.”




The Court must take care to speak and act in ways that allow people
to accept its decisions on the terms the Court claims for them, as
grounded truly in principle, not as compromises with social and political
pressures having, as such, no bearing on the principled choices that the
Court is obliged to make. Thus, the Court's legitimacy depends on mak-
ing legally principled decisions under circumstances in which their prin-
cipled character is sufhcientlv plausible to be accepted by the Nation, ™!

Then, in a core section that actually spoke more about Brown than Roe,

any exemption when duty requires it to decide a ease in conformance with
the Constitution. A willing breach of it would be nothing less than a
breach of faith, and no Court that broke its faith with the people could
sensibly expect credit for principle in the decision by which it did that. ™

"Like the character of an individual,” the Casey majority warned,

the legitimacy of the Court must be earned over time. So, indeed, must be
the character of a Nation of people who aspire to live according to the rule
of law. Their belief in themselves as such a people is not readily separable

: Souter and his Casey colleagues put forward in five paragraphs the most
il institutionally important statement made by the Court sinee Cooper and the
. most substantively significant declaration about the role and function of the

from their understanding of the Court invested with the authority to
decide their constitutional cases and speak before all others for their con-

.5, Supreme Court since the time of John Marshall:

Where, in the performance of its judicial duties, the Court decides a
ecase in such a way as to resolve the sort of intensely divisive controversy
reflected in Roe and those rare, comparable cases, its decision has a
dimension that the resolution of the normal case does not carry, Tt is the
dimension present whenever the Court's interpretation of the Constitu-
tion calls the contending sides of a national controversy to end their
national division by accepting a common mandate rooted in the Consti-
tution,

The Court is not asked to do this very often, having thus addressed
the Nation only twice in our lifetime, in the decisions of Brown and Roe,
But when the Court does act in this way, its decision requires an equally
rare precedential force to counter the inevitable efforts to overtumn it and
to thwart its implementation. Some of those efforts may be mere unprin-
cipled emotional reactions; others may proceed from principles worthy of
profound respect. But whatever the premises of opposition may be, only
the most convincing justification under accepted standards of precedent
could suffice to demonstrate that a later decision overruling the first was
anything but a surrender to political pressure, and an unjustified repudia-
tion of the principle on which the Court staked its authority in the first
instance. So to overrule under fire in the absence of the most compelling
reason to reexamine a watershed decision would subvert the Court's le-
gitimacy bevond any serious question. Cf. Brown v, Board of Education,
3409 U.S5. 204 (1955) (Brown II) . . . .72

The Casey majority took note of the costs imposed upon those who were
closely identified with controversial watershed decisions:

The price may be criticism or ostracism, or it may be violence. An
extra price will be paid by those who themselves disapprove of the deci-
sion's results when viewed outside of constitutional terms but who nev-
ertheless struggle to accept it, because they respect the rule of law. To all
those who will be so tested by following, the Court implicitly undertakes
to remain steadfast, lest in the end a price be paid for nothing, The
promise of constancy, once given, binds its maker for as long as the power
to stand by the decision survives and the understanding of the issue has not
changed so fundamentally as to render the commitment obsolete, From
the obligation af this promise the Court cannot and should not assume

stitutional ideals. If the Court's legitimacy should be undermined, then,
s would the country be in its very ability to see itself through its constitu-
tiomal ideals, The Court’s concern with legitimacy is not for the sake of the
Court but for the sake of the Nation to which it is responsible.

“I'he Court's duty in the present case is clear,” they concluded.

In 1973, it confronted the already-divisive issue of governmental
power to limit personal choice to undergo abortion, for which it provided
a new resolution based on the due process guaranteed by the Fourteenth
Amendment. Whether or not a new social consensus is developing on that
isste, its divisiveness is no less today than in 1973, and pressure to over-
rirle the decision, like pressure to retain it, has grown only more intense.
A decision to overrule Roe's essential holding under the existing circum-
stances would address error, if error there was, at the cost of both profound
and unnecessary damage to the Court’s legitimacy, and to the Nation's
commitment to the rule of law. It is therefore imperative to adhere to the
essence of Roe's original decision, and we do so today.7*

Casey of course vindicated Roe v. Wade, committing the Court to constitu-
tiomal protection for abortion in a manner unlikely ever to be undone, Casey
also offered an extended and significantly intensified reprise of Cooper and the
powerful historic legacy of Marbury, and went at least a very long way toward
fully elevating Roe into the tiny pantheon of American constitutional prece-
dents that perhaps otherwise is peopled only by Marbury, Brown, and possibly
Baker.

But in elevating Roe to Brown-like stature, Casey also did—or ratified—
something even far more significant as well, something that so far, some four
vears after the event, has received stunningly little attention or discussion. The
Casey Court formally and explicitly buried Lochner's ghost. Substantive due
process is—as it should be—a fundamental and fully accepted aspect of
present-day American constitutional doctrine.

Casey may well represent the culmination (and conclusion) of a constitu-
tional era that began so dramatically with Brown and Bolling. Although some
conservative scholars now seek to make Brown into a badly miscast constitu-
tional poster child for their jurisprudence of “original intent,”7* such efforts to
rebut the interpretive (and doctrinal) radicalism of Brown (and Bolling) is
unlikely to win many followers outside of certain narrow precinets. Brown




heralded not only the Court's explicit freeing of itself from the constraints of
historically bounded constitutional “origimalism,” but also a newly expansive
application of the Fourteenth Amendment that energetically encompassed
both equal protection and due process. Brown opened the institutional door
for Baker and Reynold's revolutionary expansiveness involving equal protec-
tion, and Bolling v. Sharpe represented the first salvo in a reconstruction of
fundamental due process liberty that quietly prepared the doctrimal ground for
Griswold and for the eventual burial of Lochner's ghost in Roe and Casey.

Brown and Casey are hence bookends to the twofold rereading that the
Court has accorded the Fourteenth Amendment—both, in Brown {and in
Baker) with regard to the Equal Protection Clause, and, in Casey (as in
Griswold and Roe before it} with regard to a new rebirth of the Due Process
Clause—aver these past forty years. If we justifiably celebrate the political
revolution(s) heralded by Brown {and Baker), and if we further celebrate or at
least accede to the way in which the Brown Court reached above and beyond
the Fourteenth Amendment’s historical fetters to blot the stain of Plessy, so too
does Casey call upon us to acknowledge if not applaud the manner in which
the modern Court has similarly expanded due process—like equal protection
hefore it—to hasten another revolution as well. As Brown and Casey both
signify, the modern-day meanings of American constitutional protections
should not be—and happily are not—fettered by the burdens and limitations
of history.
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